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• Securities regulators globally have been examining the concept of 

“crowdfunding”

• In Canada, when a company issues securities it must comply with applicable 

securities regulations which effectively, means that either a prospectus must 

be filed and provided to prospective investors or the securities must be 

issued in accordance with an exemption from the prospectus requirements.

• Those offering securities to the public must be registered unless there is an 

exemption available.

• Basic Policy Considerations:

• Prospectus: ensure that investors obtain sufficient information in order to make an 

informed investment decision and that companies issuing securities are held 

accountable for disclosure and any misrepresentations.

• Registration: ensure that the principal individuals who are facilitating the offering of 

securities meet certain proficiency requirements and that sufficient background 

checks are undertaken in advance on its directors, officers, promoters and control 

persons. 
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• Saskatchewan was the first province to exempt equity crowdfunding from the 

prospectus requirements.

• The Ontario Securities Commission (“OSC”) has recognized the need to 

address crowdfunding and implement a regulatory framework as part of its 

overall review of the exempt market, with a particular focus on investing through 

online funding portals.

• Certain provinces have adopted a “start-up” crowdfunding exemptions. Ontario is 

not a participating in the new crowdfunding regime as a result of its concerns in 

part on the lack of registration requirements for funding portals and the desire to 

incorporate higher capital raising limited.

• Ontario is expected to announce its own rules in the Fall of 2015 and expects 

these rules will follow the framework which it had proposed in March 2015.

• Alberta is notably absent from the participating provinces which have adopted the 

“start-up” crowdfunding exemptions, leaving it as a significant outlier amongst 

Canada’s more significant capital markets. 
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• There are a number of exemptions already in place which 

currently would facilitate equity based crowdfunding in 

Canada; some of which are available nationwide, whereas 

others are only available in certain provinces:

• Accredited Investor

• Offering Memorandum Exemption 

• Start-Up Crowdfunding Exemption
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• Accredited Investor: is the most widely used exemption for capital raising purposes, as it is available 

nationwide and allows companies to raise an unlimited amount of capital by distributing securities to 

persons and individuals who qualify as “accredited investors”, which include:

• individuals who, alone or together with a spouse, own financial assets worth more than $1MM before 

taxes but net of related liabilities.

• an individual, who alone or together with a spouse, has net assets of at least $5MM

• an individual whose net income before taxes exceeded $200,000 in both of the last two years and who 

expects to maintain at least the same level of income this year.

• an individual whose net income before taxes, combined with that of a spouse, exceeded $300,000 in 

both of the last two years and who expects to maintain at least the same level of income this year. 

• an individual who is or once was, a registered advisor or dealer other than a limited market dealer. 

• Risk Acknowledgement: recent amendments have been implemented to this exemption whereby 

companies will now be required to obtain executed risk forms from all individual investors relying on this 

exemption that do not qualify under the highest asset threshold ($5MM) to ensure that these investors 

understand the risk associated with purchasing securities in the exempt market.

• Confirmation of Representations: expanded guidance focused on the responsibilities of companies to 

confirm that investors are eligible to rely on the accredited investor exemption, which will necessitate the 

adoption appropriate policies and procedures to address these new requirements. 

• Use of “offering materials”



The Offering Memorandum Exemption (“OM 

Exemption”): NI 45-106, s.2.9
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• The OM exemption is available in all jurisdictions in Canada except Ontario

• The exemption allows reporting and non-reporting issuers to issue securities by providing 

prospective investors with an offering memorandum and a risk acknowledgment form 

signed by investors

• Form 45-106F2 Offering Memorandum for Non-Qualifying Issuers contains disclosure 

about: 

• the company or the entity that is raising money;

• the directors, management and promoters;

• the securities offered;

• the risks of the investment;

• how the money will be used; and

• financial statements (audited annual and unaudited interim).

• There are currently two versions of the exemption available in different provinces:

• s.2.9(1) of National Instrument 45-106 (the “BC Model”) available in British Columbia, New Brunswick, 

Nova Scotia and Newfoundland

• s.2.9(2) of National Instrument 45-106 (the “Alberta Model”) available in Alberta, Manitoba, Northwest 

Territories, Nunavut, Prince Edward Island, Quebec, Saskatchewan and Yukon
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• The BC model does not restrict the types of investors and is available to any investor under this 

exemption with no investment limits

• The Alberta Model imposes an enhanced layer of requirements compared to the BC model. 

Under the Alberta Model:

• the purchaser must be an "eligible investor" or the acquisition cost of the securities does not 

exceed $10,000 per investment.

• The exemption is available to non-redeemable investment funds and mutual funds that are reporting 

issuers

• An “eligible investor” includes:

• a person whose:

i. net assets, alone or with a spouse, in the case of an individual, exceed $400,000;

ii. net income before taxes exceeded $75,000 in each of the 2 most recent calendar years and who 

reasonable expect to exceed that income level in the current calendar year;

iii. net income before taxes, alone or with a spouse, in the case of an individual, exceeded $125,000 in 

each of the 2 most recent calendar years and who reasonable expect to exceed that income level in the 

current calendar year;

• an accredited investor;

• family, friends and business associates; or

• a person that has obtained advice regarding the suitability of the investment and, if the person is 

resident in a jurisdiction of Canada, that advice has been obtained from an eligibility adviser.
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• On May 14, 2015, the securities regulators of 6 provinces and the Canadian Securities 

Administrators (CSA) adopted the start-up crowdfunding exemption through Multilateral 

CSA Notice 45-316 – Start-up Crowdfunding Registration and Prospectus Exemptions. 

• The exemptions will remain in force for a period of 5 years (expiring on May 13, 2020).

• The participating jurisdictions are:

• British Columbia

• Saskatchewan

• Manitoba

• Quebec

• New Brunswick

• Nova Scotia

• The start-up exemption actually comprises two separate exemptions:

1) the “Start-up Prospectus Exemption”: an exemption from the requirements to file a prospectus 

when issuing securities

2) the “Start-up Registration Exemption”: an exemption from the dealer registration requirements for 

funding portals
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• The issuer can raise a maximum of CAD$250,000 per offering and can only conduct up 

to two offerings per year (therefore, a maximum of $500,000 in a year)

• An investor can invest no more than CAD$1,500 per offering

• Investors must be provided with a contractual right to withdraw within 48 hours of their 

subscription

• The distribution may remain open to up to a maximum of 90 days from first launch

• The issuer must be a non-reporting issuer (and cannot be an investment fund)

• The issuer will not be required to provide investors with financial statements either at the 

point of sale or on an ongoing basis, but the issuer will be required to produce:

• Form 1 – Start-up Crowdfunding – Offering Document: includes basic information about its 

company, its management and the distribution, including how the business intends to use the funds 

raised, and the minimum offering amount; must be made available to investors and filed with securities 

regulators no later than 30 days after the closing of the distribution

• Resale Restrictions: the eligible securities are subject to an indefinite hold period and can 

be resold only pursuant to (a) another prospectus exemption, (b) a prospectus, or (c) 4 

months after the issuer becomes a reporting issuer
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• The funding portal must deliver a funding portal information form and 

individual information forms for each of its principals to the 

regulators in the participating jurisdictions 30 days prior to its first start-

up crowdfunding distribution

• The funding portal’s head office must be located in Canada and the 

majority of its directors must be Canadian residents

• The funding portal cannot provide advice to an investor, cannot 

recommend a security and cannot receive a commission or fee from 

an investor
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• Registered dealers can also operate funding portals provided they:

• meet their existing registration obligations under securities legislation

(including the know-your-client, know-your-product and suitability obligations 

owed to investors)

• confirm to issuers that the funding portals meet certain of the conditions 

in the start-up crowdfunding exemption, such as making available to 

investors an offering document and risk warning

• receive an acknowledgement from any person entering the funding portal’s 

website that the funding portal is operated by a registered dealer that will 

provide suitability advice

• be registered in an appropriate dealer category under National Instrument 

31-103 Registration Requirements, Exemptions and Ongoing Registrant 

Obligations (NI 31-103)

• file a Form 33-109F5 Change of Registration Information that describes the 

change in its business to include operating a funding portal
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• On July 14, 2015, the OSC’s Corporate Finance Branch published its 2014-2015 Annual Report

• The OSC identified two key themes from the comment letters received during the comment 

periods for proposal for both the Ontario Start-up Crowdfunding (Multilateral Instrument 45-108 

Crowdfunding) and OM exemptions:

• “Need for greater harmonization – Several stakeholders highlighted the benefits of 

harmonized regulation of the exempt market. In response to those comments, we have worked 

closely with the other participating CSA jurisdictions to achieve greater harmonization, where 

possible.”

• “Concerns regarding restrictions on capital raising – Several stakeholders expressed 

concerns that certain aspects of the proposals, such as the proposed investment limits, may 

have been too restrictive to significantly facilitate capital formation. As a result, we plan to make 

changes to respond to those concerns.”

• The OSC stated their intention to publish the OM exemption and crowdfunding regime in final 

form and deliver the rules to the Minister of Finance for decision in fall 2015

• Additionally, the OSC provided further details regarding the content of the two exemptions
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MI 45-108 Crowdfunding

28 July 2015 13

• On March 20, 2014, the OSC published for comment a proposal for its own “integrated 

crowdfunding exemption” developed with input from regulators of other CSA jurisdictions

• The proposed exemption would be made available to reporting and non-reporting issuers, 

including registered dealers

• However, investment funds, issuers without a written business plan (“blind pools”) and issuers 

whose directors are not residents of Canada would be excluded from using the exemption

• Issuers would be required to present to investors an offering document, Form 45-108F, 

disclosing basic information about its company, its capital structure, management and the 

distribution, including how the business intends to use the funds raised, the minimum offering 

amount and information about the funding portal being used

• The proposed exemption would cap the amount an issuer could raise at $1.5 million during a 

12 month period

• A funding portal applying the exemption would be required to register with securities regulators 

as a restricted dealer

• Investors who do not quality as accredited investors would be limited to $2,500 in a single 

investment and $10,000 in a calendar year; accredited investors would have higher 

investment limits and permitted clients would not be subject to any limits
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• On March 20, 2014, the OSC published for comment a proposal for an OM exemption in Ontario

• The proposal follows the Alberta’s model of the exemption, with a few key differences (i.e. there is no 

limit to the amount an eligible investor can invest under the Alberta model)

• Under the Ontario Proposal, there would be no limits imposed on:

• the amount of money an issuer can raise;

• the number of offerings an issuer can make in any given time period;

• the number of offerings that may be made by individuals involved with the issuer (i.e. directors, officers 

control persons or promoters);

• the length of time an offering can remain open; and

• the use of proceeds raised under the exemption.

• The OSC Corporate Finance Branch’s 2014-2015 Annual Report published on July 14, 2015, provided 

that investors who are individuals would be subject to the following limitations:

• an individual who is not an “eligible investor” would only be permitted to invest up to $10,000 per year;

• an individual who is an “eligible investor” would be permitted to invest up to $30,000 per year; and

• an individual who is an “eligible investor” and receives advice from a portfolio manager, investment dealer or 

exempt market dealer that an investment above $30,000 is suitable would be permitted to invest up to 

$100,000 per year.

• Other differences from the Alberta model include changes to the calculation of net assets, the exclusion 

of investment funds from relying on the exemption, the exclusion of specified derivatives and structured 

finance products from offerings, etc.



Practical Considerations for Crowdfunding 
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1. Documents and agreements must be consistent with exemptions that are being relied 

upon

2. Subscription Agreements must be made available on platform whereby issuer and any 

dealer gets proper representations from investors on the following items

a. Jurisdiction of residence

b. Investor status

c. Acknowledgements relating to private company investing, risks, hold periods, etc.

d. Agreement to accept terms of any shareholder agreement

3. Verification of status by issuer and any dealer

4. Offering documents

5. Logistics regarding payment of investor funds, delivery of share certificates and other 

investor documents.

6. Due diligence / screening by portal

7. Filing of report of trade forms, fees and offering documents within prescribed time 

periods.
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